United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 

















SUBJECT INDEX 


Page 

Jurisdictional Statement . 1 

Statement of the Case. 2 

Statement of Point. 3 

Summary of Argument . 3 

Argument. 4 

The requirements of an action to perpetuate testi¬ 
mony were not fulfilled, and had they been the 
District Court would have had no jurisdiction over 
the person of Appellant. 4 

The District Court had no jurisdiction over the sub¬ 
ject matter in a proceeding under Buie 27(a).... 4 

The District Court had no jurisdiction over the per¬ 
son of Appellant in a proceeding under Buie 27(a) 
and could properly take no action purporting to 
bind Appellant . 6 

Conclusion. 10 

TABLE OF CASES 

Batt v. Proctor, 45 Fed. 515 (C.C.W.D. Tex. 1891).... 7 

Brown v. Cuba-American Jockey Club, 7 F. 2d 784 

(S.D.Fla. 1925) . 8 

Galveston, Harrisburg & San Antonio B. Co. v. Gon¬ 
zales, 151 U. S. 496 (1893) . 8 

Green v. Compagnia Generale Italiana, 82 Fed. 490 
(S.D.N.Y. 1897) affd. 102 Fed. 650 (C.C.A. 2d, 

1900). 4 

In re Hohorst, 150 U. S. 653 (1893).5,8,9 

Ladew v. Tennessee Copper Co., 179 Fed. 245 (C.C. 

Tenn. 1910) affd. 218 U. S. 357 (1910). 9 

Maxfield v. Canadian Pacific B. Co., 70 F. 2d 982 (C. 

C. A. 8th, 1934) . 8 

Maya Corp. v. Smith, 32 F. 2d 350 (D. C. DeL 1929).. 9 

Todd Engineering Dry Dock Co. v. United States, 32 
F. 2d 734 (C.C.A. 5th, 1929) . 


4 


















• • 
n 


Index Continued. 


Page 


Vidal v. South American Securities Co., 276 Fed. 855 

(C.C.A. 2d, 1922) . 7 

Wilhelm v. Consolidated Oil Corp., 84 F. 2d 739 (C.C.A. 

10th, 1936) . 7 

Woolridge v. McKenna, 8 Fed. 650 (C. C. W. D. Tenn. 
1881). 7 


STATUTES 


Judicial Code: 

Section 51 (28 U.S.C. § 112) . 5 

Section 57 (28 U.S.C. § 118) . 9 

District of Columbia Code (1940): 

Section 17-101. 1 

FEDERAL RULES OF CIVIL PROCEDURE 

Rule 4. 

Rule 27(a).3,4,5,6,7,8, 

Rule 27(c).3, 

Rule 82. 


TREATISE 

2 Moore’s Federal Practice 2515, Sec. 27.03. 


8 















IN THE 


United States Court o! Appeals 

District op Columbia. 


No. 9891. 


SOCIETE INTERNATIONALE pour ENTREPRISES 
CHIMIQUES S. A., also sometimes known as Inter¬ 
nationale Gesellschaft fur Chemische Unterneb- 
mungen A. G. (I. G. Chemie) (whose corporate 
name has been changed to Societe Internationale 
pour Participations Industbielles eT Commerciales 
S. A. and Internationale Industrie- & Handels- 
beteiligungen A. G.), Appellant, 

v. 

TOM C. CLARK, Attorney General, as Successor to the 
Alien Property Custodian, Appellee . 


On Appeal from the District Court of the United States for 

the District of Columbia. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia granting 
Appellee’s petition to perpetuate the testimony of Alfred 
E. Merton. This Honorable Court has jurisdiction to de¬ 
termine this appeal under Section 17-101 of the D. C. Code 
(1940). 




2 


STATEMENT OE THE CASE. 

On October 13, 1947, Appellee filed a petition in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia to perpetuate the testimony of Alfred E. Merton. (App. 
2.) The points and authorities filed in support of that peti¬ 
tion indicated that the petition was filed in reliance upon 
Buie 27 (a) of the Federal Rules of Civil Procedure. (App. 
8.) In the petition, Appellee named Appellant alone as 
the expected adverse party in the possible action in which 
Appellee desired to use the deposition of Alfred E. Merton. 
App. 3.) 

The Appellant was at the time the petition was filed and 
still is an alien corporation located in Switzerland and a 
resident thereof, which does no business and is not located 
in the United States. Appellant was not served personally 
in the District of Columbia, nor in any other place within 
or without the United States. 

John J. Wilson, Esq., of Washington, D. C., a member of 
the Bar of the District Court entered a special appearance 
for Appellant in the District Court, and suggested to that 
Court its lack of jurisdiction. (App. 14.) The District 
Court ordered service of process upon Appellant by pub¬ 
lication within the District of Columbia. (App. 13.) 

Mr. Wilson then filed a memorandum in opposition to the 
granting of the petition in which he, on behalf of Appel¬ 
lant, made all proper reservations with respect to the juris¬ 
diction of the District Court. (App. 21.) Upon inquiry by 
that Court, he reiterated this position orally. (App. 28.) 

After written and oral argument the District Court on 
April 21,1948 ordered that the petition be granted and that 
the deposition of Alfred E. Merton be taken as prayed for. 
(App. 34.) Appellant filed in the District Court on May 7, 
1948, a notice of appeal to this Court, (App. 35) and on 
May 20, 1948 filed an amended designation of record. 


3 i 

i 

STATEMENT OF POINT. 

i 

i 

The District Court of the United States for the District 

i 

of Columbia has no jurisdiction to grant a petition to per¬ 
petuate testimony when the only expected adverse party is 
an alien corporation not resident nor doing business in the 
United States, which has not been personally served either 
within or without the District of Columbia. 

i 

i 

! 

SUMMARY OF ARGUMENT. 

i 

. * • j 

1. The requirements of an action to perpetuate testimony 

(the former equity suit preserved by Rule 27 (c)) were not I 
fulfilled. Had they been the District Court would have had j 
no jurisdiction over the person of Appellant who was not j 
personally served and who appeared specially. 

2. The District Court had no jurisdiction over the subject 

matter in a proceeding under Federal Rule of Civil Pro¬ 
cedure 27 (a), as the requirements thereof were not com¬ 
plied with, and since the rule does not apply to non-resident j 
aliens. j 

3. The District Court had no jurisdiction over the person ! 
of Appellant in a proceeding under Rule 27 (a) since Ap- j 
pellant, appearing specially, was not served personally and j 
because the requirements for substituted service were not j 
complied with. That Court could properly take no action j 
purporting to bind Appellant. 

I 

4. The District Court therefore erred in granting the 

petition and in entering an order purporting to bind Ap- j 
pellant. | 

j 

5. The order of the District Court should be reversed by 

this Court and the cause remanded with direction to dis- j 
miss the petition for want of jurisdiction. I 
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ARGUMENT. 


The requirements of an action to perpetuate testimony 
were not fulfilled, and had they been the District Court 
would have had no jurisdiction over the person of Appel¬ 
lant 

Federal Rule of Civil Procedure 27 (c) permits the con¬ 
tinuance as a civil action of the former equity suit to per¬ 
petuate testimony. The proceedings below, however, can¬ 
not be construed as such inasmuch as Appellant was not 
made a defendant and no summons was issued against it 
in accordance with Federal Rule of Civil Procedure 4. 
Moreover, had it been such an action, the District Court 
would have erred in issuing an order purporting to bind 
Appellant since Appellant appeared specially and was not 
personally served within the District of Columbia. 

Todd Engineering Dry Dock Co. v. United States , 
32 F. 2d 734 (C. C. A. 5th, 1929). 

Green v. Compagnia Generate Italiana, 82 Fed. 490 
(S. D. N. Y. 1897) affd. 102 Fed. 650 (C. C. A. 2d, 
1900). 

Fed. R. Civil Proc. 4 and 82. 

The order below, if it is to be affirmed at all, must there¬ 
fore be sustained under the provisions of Federal Rule of 
Civil Procedure 27 (a). 

' The District Court had no jurisdiction over the subject 
matter in a proceeding under Rule 27 (a). 

Federal Rule of Civil Procedure 27 (a) stales in part: 

“ (1) Petition. A person who desires to perpetuate his 
own testimony or that of another person regarding any 
matter that may be cognizable in any court of the 
United States may file a verified petition in the district 
court of the United States in the district of the resi- 
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dence of any expected adverse party. The petition 
shall be entitled in the name of the petitioner and shall j 
show: 1, that the petitioner expects to be a party to 
an action cognizable in a court of the United States 
but is presently unable to bring it or cause it to be 
brought, 2, the subject matter of the expected action j 
and his interest therein, 3, the facts which he desires j 
to establish by the proposed testimony and his reasons 
for desiring to perpetuate it, 4, the names or a descrip¬ 
tion of the persons he expects will be adverse parties 
and their addresses so far as known, and 5, the names 
and addresses of the persons to be examined and the 
substance of the testimony which he expects to elicit 
from each, and shall ask for an order authorizing the j 
petitioner to take the depositions of the persons to be j - 
examined named in the petition, for the purpose of 
perpetuating their testimony.” 

# - | 

I 

From the facts outlined in the “Statement of the Case” j 
above and shown by the record, it is apparent that Appel¬ 
lant had no residence in the District of Columbia yet was j 
the only adverse party named in the petition. Rule 27 (a) j 
was, therefore, not complied with and the District Court j 
had no jurisdiction to entertain the petition. 

In argument before the District Court, Appellee urged j 
that the requirement of Rule 27 (a) as to district of resi- j 
dence was one of venue only which, in reliance upon In re j 
Hohorst, 150 U. S. 653 (1893) and the cases following it, j 
could be ignored with respect to an alien corporation, j 
(App. 8, 22). The Hohorst line of decisions is not, how- i 
ever, controlling here. Rule 27 (a) differs significantly j 
from the venue statute construed in that opinion. That j 
statute, Section 51 of the Judicial Code (28 U. S. C. § 112), j 
was intended to restrict preexisting jurisdiction. Since it j 
spoke of district of residence, the Supreme Court construed j 
the statute to apply only to residents and not to non-resi- j 
dent aliens. Not applying to aliens, it did not restrict juris- j 
diction as to them and they could still be sued in any district i 
in which they could be served. 
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Rule 27 (a), on the other hand, extends the jurisdiction 
of the district court? to include a proceeding not previously 
possible. Using the same rule of construction followed in 
the Hohorst case, Rule 27 (a) extends the jurisdiction with 
respect to residents only and, like the statute therein con¬ 
strued, does not apply to aliens. Therefore, the proceed¬ 
ings under Rule 27 (a) may not, properly, be invoked with 
respect to a non-resident alien. 

Under Rule 27 (a), therefore, the District Court had no 
jurisdiction over the subject matter. 

The District Court had no jurisdiction over the person 
of Appellant in a proceeding under Rule 27 (a) and could 
properly take no action purporting to bind Appellant. 

Appellant was not served personally. The District Court 
issued an order directing service by publication. (App. / 3) 
Rule 27 (a) states, in part, following the paragraph quoted 
above: 

“(2) Notice and Service. The petitioner shall there¬ 
after serve a notice upon each person named in the 
petition as an expected adverse party, together with a 
copy of the petition, stating that the petitioner will 
apply to the court, at a time and place named therein, 
for the order described in the petition. At least 20 
days before the date of hearing the notice shall be 
served either within or without the district or state in 
the manner provided in Rule 4 (d) for service of sum¬ 
mons ; but if such service cannot with due diligence be 
made upon any expected adverse party named in the 
petition, the court may make such order as is just for 
service by publication or otherwise, and shall appoint, 
for persons not served in the manner provided in Rule 
4 (d), an attorney who shall represent them, and, in 
case they are not otherwise represented, shall cross- 
examine the deponent If any expected adverse party 
is a minor or incompetent the provisions of Rule 17 (c) 

apply-” 
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Rule 27 (a), however, must be read as a whole. Par. (1), 
first quoted above, provides that the petition be filed at the 
residence of any adverse party. This is a slight safeguard 
to offset the risks of service by publication. To permit 
such service where the petition is not so filed would deny 
even this small protection to an adverse party. Such a con¬ 
struction ignores the intent of the rule makers. Service by 
publication is not favored and provision for such should be | 
strictly construed. j 

i 

Wilhelm v. Consolidated Oil Corp., 84 F. 2d 739 
(C. C. A. 10th, 1936). 

Vidal v. South American Securities Co. y 276 Fed. 855 
(C. C. A. 2d. 1922). 

Batt v. Proctor, 45 Fed. 515 (C. C. W. D. Tex. 1891). I 

Woolridge v. McKenna, 8 Fed. 650 (C. C. Tenn. 

1881). | 

r 

This is particularly true with respect to Rule 27 (a). 1 
Most provisions for substituted service provide greater j 
safeguards for an absent party than does that Rule. In the ! 
usual case each person to be bound must have some reason j 
to be aware of what takes place in the district of publication j 
and thus has some measure of protection. The district may j 
be his residence, the situs of property he owns, his matri- I 
monial domicile, or his wife’s domicile. He fails to notice j 
publication there at his peril. Under Rule 27 (a), the dis¬ 
trict may have significance to but one, of possibly many, j 
adverse parties. Other parties may only be protected by ' 
the diligence of another who may or may not have a com-! 
mon interest. It is little protection at best. The Rule ; 
recognizes this and provides for appointment of counsel to 
cross-examine if no one appears. 1 

The contention of Appellee in the Court below would; 
sweep away even this thin protection with respect to alien 
corporations. It would allow service by publication in any 

l Who, being unacquainted with the facts of the possible action or the 
interest of adverse parties, is of little protection except against flagrant 
abuses. 



/ 
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district in the United States, for there is no requirement 
that the proceedings under Rule 27 (a) be brought in a 
district wherein the expected action might be brought. 2 
Moore’s Federal Practice 2515, Sec. 27.03. 

If the requirement is swept aside as a mere venue pro¬ 
vision in reliance on In re Hohorst, 150 U. S. 653 (1893), 
that decision would permit suit to be brought in any dis¬ 
trict in which the defendant could be found. If “found” 
includes substituted service, as Appellee urged below, a 
non-resident alien with a claim upon which he might sue in 
the United States must watch every newspaper in the 
United States lest he be subjected unknowingly to the 
jurisdiction of a district court and his claim irreparably 
prejudiced, without opportunity to defend himself. 

That the Hohorst opinion is no precedent for such an un¬ 
reasonable proposition is borne out by the words of the 
opinion itself and of the opinions which has followed it. 
Despite the liberality of the Hohorst rule, the courts have 
emphasized that valid service must yet be had in the dis¬ 
trict in which the action is brought. See Brown v. Cuba- 
Americcm Jockey Club, 7 F. 2d 784 (S. D. Fla. 1925). This 
interpretation was summed up by Circuit Judge Sanborn in 
Maxfield v. Canadian Pacific R. Co., 70 F. 2d 982 at 984 
(C. C. A. 8th, 1934) thus: 

“In referring to the Hohorst Case in Galveston, Har¬ 
risburg & San Antonio R. Co. v. Gonzales, 151 U. S. 
496, at page 503, 14 S. Ct. 401, 403, 38 L. Ed. 248, the 
court says: ‘Neither this case, nor any other to which 
our attention has been called, makes any distinction be¬ 
tween cases where citizens and aliens are plaintiffs, 
though in Hohorst’s Case, to prevent a manifest fail¬ 
ure of justice, in the inability to sue any foreign cor¬ 
poration whatever, it was held that, where an alien 
corporation was defendant, it might be sued in any dis¬ 
trict wherein it might be found.’ 


/ 


i 

I 


“It is nowhere suggested that an alien corporation j 
could be found in any district where it was not present, j 
and the rule in the Hohorst Case is that such a cor- j 
poration may not avoid a suit brought against it in a j 
district where it is present, merely because it is not an j 
inhabitant of that district.’* 

i 

l 

That substituted service is not favored and provisions j 
permitting it are strictly construed has been noted above, j 
Section 57 of the Judicial Code (28 U. S. C. § 118) with re- j 
spect to property within the district, for example, provides j 
a greater safeguard against failure to receive notice than 
does Rule 27 (a) inasmuch as every person to be bound | 
thereby must have a reason to look to the district. Never- j 
theless the courts have refused to extend its provisions by ! 
construction. Maya Cory. v. Smith , 32 F. 2d 350 (D. C. DeL j 
1929); Ladew v. Tennessee Copper Co ., 179 Fed. 245 (C. C. j 
S. D. Tenn. 1910) affd. 218 U. S. 357 (1910). Since but one j 
of the adverse parties need look to the district, the protec- j 
tion afforded by Rule 27 (a) is less and this Court should I 
resist more strongly any argument to extend its terms by i 
construction, and to destroy even that safeguard. 

Rule 27 (a), then, must be followed as written. If the j 
petition is not filed in the district of residence of at least! 
one expected adverse party, no service by publication is j 
valid. To hold otherwise would lead to an impossible situa- j 
tion. Since the petition herein was not filed in the district i 
of residence of an expected adverse party, the attempted! 
service by publication was a nullity. The District Court ! 
thereby gained no jurisdiction over the person of Appel- ! 
lant. j 

The Appellant, having appeared specially, was not sub-! 
ject to the jurisdiction of the District Court, and that Court 
could not properly issue an order purporting to bind Ap-i 
pellant. i 


i 

j 


4 
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CONCLUSION. 

Inasmuch as the District Court did not have jurisdiction 
of the subject matter and did not have jurisdiction of the 
person of Appellant, the District Court erred in granting 
the petition and in entering an order purporting to bind 
Appellant. For the reasons stated this Court should re¬ 
verse the District Court’s order and remand the cause with 
direction to dismiss the petition for want of jurisdiction. 

Respectfully submitted, 

John J. Wilson, 

Jo V. Morgan, Jr., 

815 Fifteenth St., N. W. 
Washington, D. C. 

Attorneys for Appellant. 

Whiteford, Hart, Carmody & Wilson 
Of Counsel 
September 1, 1948. 
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1 Filed Oct. 13, 1947. 

UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

In the Matter of the Petition of Tom C. Clark, Attorney 
General, as Successor to the Alien Property Custodian, 

To Perpetuate the Testimony of Alfred E. Merton. 

Petition for an Order Authorizing the Perpetuation of 
Testimony Before Action and Authorizing Service by 
Registered Mail. 

The petition of Tom C. Clark, Attorney General, as Suc¬ 
cessor to the Alien Property Custodian, respectfully shows: 

1. Petitioner is an officer of the United States, appointed 
pursuant to the Trading with the Enemy Act of October 6, 
1917, 40 Stat. 411, as amended [50 U. S. C. App.], the First 
War Powers Act, 1941, 55 Stat. 838, as amended, and Exec¬ 
utive Order 9788 dated October 14, 1946,11 F. R. 11981, as 
Successor to the Alien Property Custodian Petitioner 
expects that the Internationale Gesellschaft fur Chemische 
Unternehmungen A. G., also known as Societe Interna¬ 
tionale pour Entreprises Chimiques S. A., and as I. G. 
Chemie, referred to hereinafter as I. G. Chemie, a corpo¬ 
ration incorporated under the laws of Switzerland with its 
principal office in Basle, Switzerland, will institute an action 
against him as Successor to the Alien Property Custodian 
in the District of Columbia. This action is expected to 
be based upon a claim that 2,000,000 common “3” 

2 shares and 451,448 common “A” shares of the Gen¬ 
eral Aniline and Film Corporation, a corporation 

incorporated under the laws of the State of Delaware, with 
its principal office in the City and State of New York, were 
wrongfully vested by the Alien Property Custodian by 
Vesting Order No. 5 (dated April 24, 1942, filed with the 
Division of the Federal Register on April 29, 1942, and 
published on April 30, 1942 in 7 F. R. 3148). 



2. John J. Wilson, Esquire, of the law firm of Whiteford, ! 

Hart, Carmody and Wilson, 815-15th Street, N. W., Wash¬ 
ington, D. C., on behalf of and acting for I. G. Chemie, has 
filed a claim for the return of the above-described property j 
on Form APC-1, executed on February 1, 1943, received j 
by the Office of Alien Property Custodian on February 3, ! 

1943. The aforementioned John J. Wilson has informed j 
the petitioner that he intends to institute an action in the 
District of Columbia against him, j 

3. The adverse party in the expected action will be 
I. G. Chemie. 

4. Petitioner is presently unable to bring an action to 

determine the matter in controversy or cause such action j 
to be brought. j 

5. The vested shares represent approximately 97% of j 
the total capital stock of the General Aniline and Film j 
Corporation which is a leading manufacturer of dyestuffs ! 
through its General Aniline Works Division, and of photo- ! 
graphic equipment through its Ansco, formerly Agfa Ansco, j 
Division. The net worth of this property is estimated to j 
be well in excess of $50,000,000. 

6. The General Aniline and Film Corporation was 

organized in 1929 as the American I. G. Chemical ! 

3 Corp by I. G. Farbenindustrie A. G. of Germany, also j 
known and referred to hereinafter as I. G. Farben. j 
The American I. G. Chemical Corp., referred to hereinafter j 
as American I. G., acquired substantially all of I. G. j 
Farben’s holdings in the United States. However, the j 
stock of American I. G. was not issued to I. G. Farben but 
to Ed. Greutert & Cie. of Basle, Switzerland. The person 
principally responsible for the organization of American 
I. G. was Herman Schmitz of I. G. Farben. At the same! 
time he organized American I. G., he set up I. G. Chemie! 
as a holding company for I. G. Farben *s foreign interests.1 
Schmitz assumed full control and direction of American 
U G., I. G. Chemie and Ed. Greutert & Cie., and, with the 
assistance of relatives, friends, and employees who were 
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made officers, director sand nominal stockholders of these 
three firms, he thereupon carried out an elaborate scheme 
to hide or cloak the interests of I. G. Farben in the three 
firms and their subsidiaries. 

7. The petitioner desires to establish by the proposed 
testimony: 

'That petitioner’s predecessor in office was authorized 
by law to vest the claimed shares because 

a) ‘They were the property of an enemy and of a 
national of a designated enemy country, within the defini¬ 
tions of those terms in the Trading with the Enemy Act, 
as amended, and the Executive Orders issued thereunder, 
namely, of I. G. Farbenindustrie A. G. of Germany. 

b) They were beneficially owned by said enemy national. 

c) L G. Chemie was owned or controlled by, or acted 

on behalf of, said enemy national. 

4 1 d) I. G. Chemie was an enemy within the defini¬ 
tion of that term in the Trading with the Enemy 
Act, as amended. 

e) The General Aniline and Film Corporation was 
owned or controlled by, or held on behalf of, an enemy or a 
national of a designated enemy country. 

8. The person to be examined is Alfred E. Merton resid¬ 
ing at 63 East 79th Street, New York, New York. Dr. 
Merton, who is now almost 70 years old, was, for many 
years, one of the owners of the Metallgesellschaft A. G., of 
Frankfurt a/M., Germany, the firm that established Ed. 
Greutert & Cie. in 1920. Hermann Schmitz, Eduard Greu- 
tert, and Carlo Mollwo, who were the leading figures in 
the firms involved herein, started their business careers 
with the Metallgesellschaft. Dr. Merton was intimately 
acquainted with these individuals and dealt with them in 
connection with his extensive business activities in Europe. 

9. The substance of the testimony which petitioner ex¬ 
pects to elicit from Dr. Merton will be that officers, directors 
and stockholders of I. G. Chemie (namely, Eduard Greu¬ 
tert, Carlo Mollwo, Hermann Schmitz, and Carl Roesch), 
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and of firms intimately connected with the operations of j 
I. G. Chemie (e. g., Ed. Grentert & Cie., Deutsche Lunder- j 
hank of Berlin, Germany, and Visca A. G. of Schaffhausen, j 
Switzerland), were acting for and on behalf of I. G. Far- i 
benindustrie A. G. of Germany. The substance of his testi- j 
mony will also be that I. G. Farbenindustrie owner or con- j 
trolled I. G. Chemie and the firms connected with the lat- j 
ter’s operations, as well as the firms which held nominal j 
ownership of the shares of the General Aniline and Film j 
Corporation. 

10. Inasmuch as most of the corporations involved in j 
this case were situated in Europe, and the relevant 
5 transactions extended over many decades, the peti- j 
tioner’s case will he complex. Many of the relevant j 
documents have been lost or deliberately destroyed and j 
many of the witnesses who would otherwise be acquainted j 
with the facts herein are dead or very old, especially those j 
who could possibly testify to the formation and early his- j 
tory of the firms involved herein. Dr. Merton is an in- j 
valuable witness for the petitioner’s case. His advanced i 
age, 69 ^ years, the inability of the petitioner to bring an : 
action to determine the complex issues herein, the value of j 
the property involved, and the fact that other important 
witnesses reside in Europe, make it necessary that Dr. j 
Merton’s testimony be perpetuated. Otherwise there is j 
apt to be a failure of justice. 

Whebefobe, petitioner prays for an order authorizing j 
him to take the deposition of Alfred E. Merton upon oral j 
examination for the purpose of perpetuating his testimony i 
pursuant to Rule 27 of the Rules of Civil Procedure for! 
the District Courts of the United States, and declaring that 
due service upon I. G. Chemie was effected when a copy 
of this petition and the attached notice was served upon | 
John J. Wilson, its attorney, and a copy of this petition j 
and notice was sent by registered air mail to the home j 
office of I. G. Chemie [since 1945 named Internationale j 
Industrie und Handelsbeteiligungen A. G. (Societe Inter- j 
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nationale pour Participation Industrielle et Commerciale 
S. A.) also known as Interhandel A. G.] at 19 Peter Merian- 
strasse, Basle 2, Switzerland. 

David L. Bazelon, 

Assista/nt Attorney General 
Director, Office of Alien Property 

Thomas E. Harris 
Chief Litigation Branch 

6 

George B. Searls 
Chief Trial Attorney 

Leon Yudkin 
Attorney 

Sidney B. Jacoby 
Attorney 

Office of Alien Property 
Department of Justice 
Washington 25, D. C. 
Attorneys for Petitioner. 

City of Washington 
District of Columbia, ss: 

George B. Searls, being duly sworn, deposes and says 
that he is a Chief Trial Attorney with the Department of 
Justice and is one of the attorneys for the petitioner; 
that he has read the foregoing petition to perpetuate tes¬ 
timony, and knows the contents thereof; and that the 
same is true of his personal and official knowledge, infor¬ 
mation, and belief. 

George B. Searls. 

Subscribed and sworn to before me by George B. Searls 
this 13th day of October, 1947. 


(seal) 


Nellie G. Plumley, 

Notary Public. 
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8 UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Filed Oct. 13,1947 

In the Matter of the Petition of TOM C. CLARK, Attorney j 
General, as Successor to the Alien Property Custo- j 
dian, to Perpetuate the Testimony of ALFRED E. j 
MERTON j 

4157-’47 j 

! 

Points and Authorities in Support of the Petition to Per- j 
petuate the Testimony of Alfred E. Merton. 

| 

Statement 

This petition is filed in anticipation of a suit by the j 
Internationale Gesellschaft fur Chemische Unternehmun- j 
gen A. G., also known as I. G. Chemie, of Basle, Switzer- I 
land. It is expected that that action will seek to nullify 
the effect of- the vesting by petitioner’s predecessor of ! 
2,050,000 common “B” shares and 451,448 common 4 ‘A” j 
shares of the General Aniline and Film Corporation of 
New York. John J. Wilson, Esquire, of Washington, D. C., 
has filed a claim for the return of these shares on behalf j 
of his client, I. G. Chemie. 

Alfred E. Merton, the perpetuation of whose testimony 
is being sought herein, was intimately acquainted with! 
officers, directors, and stockholders of I. G. Chemie and 
the General Aniline and Film Corporation, originally) 
called the American I. G. Chemical Corporation. He was) 
formerly the owner of the Metallgesellschaft A. G. of) 
Frankfurt a/M., Germany, the firm wherein such officers; 
of the prospective plaintiff as Hermann Schmits, Carlo) 
Mollwo, and Eduard Greutert started their business 
careers. His testimony will show that in 1920 his 

9 firm founded the firm of Ed. Greutert & Cie., Basle; 
Switzerland, and that firm, after it came under the 

dominance of I. G. Farben-industrie A. G. (I. G. Farben) 
of Germany, became closely associated with I. G. Chemie^ 
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I. G. Farben set up both the American I. G. Chemical 
Corporation and I. G. Chemie in 1929 and, it will be shown, 
owned or controlled both of them. 

The case is complex; most of the persons who would be 
acquainted with the facts are dead or quite old; many 
of the possible witnesses are in Europe. A vast amount 
of documents which could have been used by the petitioner 
in his defense of the expected suit has been lost or de¬ 
stroyed. In view of the foregoing and the fact that pe¬ 
titioner is presently unable to bring an action and that 
Dr. Merton is 69 years old, petitioner believes that Dr. 
Merton’s testimony should be perpetuated, pursuant to 
the provisions of Buie 27 of the Federal Rules of Civil 
Procedure. 

Points and Authorities 

L Petitioner Expects To Be A Party To An Action 
Cognizable In A Court of the United States .— 

Section 9, Trading with the Enemy Act, 1917, 40 Stat. 

' 411, as amended (50 U. S. C. Apps. 9). 

Uehersee Finans-Korporation A. G. v. Markham , 158 
F. 2d 313; cert, granted sub nom. Clark, Attorney Gen¬ 
eral v. Uehersee Finanz-Korporation A. G., 330 U. S. 
813. 

Act of March 3, 1887, as amended (Tucker Act), 24 
Stat. 505, as amended (28 U. S. C. 250). 

EL The District Court for the District of Columbia Has 
Jurisdiction Under Rule 27 To Make An Order To Per¬ 
petuate Mr. Merton*s Testimony. 

10 a) The expected action will be brought in the Dis¬ 
trict of Columbia. 

See supra under I. 

See also Butterworth v. Hill , et al., 114 U. S. 128; Hart¬ 
man v. Federal Reserve Bank of Philadelphia , 55 F. 
Supp. 801. 

b) The provision in Rule 27 (a) (1) specifying as the 
court where the petition may be filed “the district court 
of the United States in the district of the residence of any 
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I 


expected adverse party” is merely a rule of venue and\ ' 
therefore may not he invoked by an alien corporation like 
I. G. Chemie. , 

I 

2 Moored Federal Practice 2514, 2515. 

In re Hohorst, 150 U. S. 653. | 

United Shoe Machinery Co. v. Duplessis Independent j 

Shoe Machinery Co., 135 Fed. 930. 

Sandusky Foundry & Machine Co. v. De Lavaud, 2511 

Fed. 631. 

4 Cyc. Fed. Pro. 227, sec. 988. 

2 Cyc. Fed. Pro. 602, sec. 538. 

III. Petitioner Is Presently Unable To Bring An Action 
To Determine The Subject Matter Of The Expected Ac-j 
tion, Or Cause Such Action To Be Brought. 

a) 7. G. Chemie being am alien corporation not doing bus¬ 
iness in the United States, petitioner is unable to bring an 
action for a declaratory judgment. 

(1) An action for a declaratory judgment does not li4 
if the court lacks personal jurisdiction over the defendant! 

Putnam v. Ickes, 78 F. 2d 223, 226; cert, denied 296 U. S! 
612. | 

(2) An action against an alien corporation cannot be 
entertained unless the corporation is present and doing 
business within the territorial limits of the court’s jurisr 

diction. 

11 Prince v. Hotel Bermudiana Co., 14 F. Supp. 798. 

Smithson v. Roneo, 231 Fed. 349. 

Goerfert v. Compagnie Generate Transatlantique, 156 

Fed. 196. 

4 Cyc. Fed. Pro. 227, sec. 988. 

(3) I. G. Chemie is not doing business within the United 

States. ' I 

Goldey v. Morning News, 156 U. S. 518. 

Mexican Cent. R. Co. v. Pinkney, 149 U. S. 194. 

Zimmers v. Dodge Bros. Inc., 21 F. 2d 152. 

Rosenberg Bros. & Co., Inc. v. Curtis Brown, 285 Fed- 

879, aff’d. 260 U. S. 516. I 

Cf. Paterson v. Shattuck Arizona Copper Co., 169 
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Minn. 49, 210 N. W. 620. 

Wilkin v. Heywood-W akefield Co., 7 F. 2d 115. 

IV. The Perpetuation Of Mr. Merton's Testimony Will 
Prevent A Possible Failure of Justice. 

Petition of Ernst, 2 F. R. D. 447, 451 (“It is common 
knowledge that the lapse of time is replete with haz¬ 
ards and unexpected events. This is so regardless of 
the age, health or general status of an individual, and 
an allegation thereof, although helpful to the court 
in deciding the problem presented, is not fatal. The 
granting of a bill directing testimony in perpetuam 
rei memoriam is aimed principally at the uncertainties 
appended to the passage of time. l . . . Ordinarily, 
a showing that the petitioner is presently unable to 
bring the expected action or cause it to be brought^ 
-is sufficient showing of the danger of the loss of evi¬ 
dence by delay. But when warranted by the circum¬ 
stances, a showing that the persons with knowledge 
of the facts are aged or infirm, thus clearly indicating 
the danger that the evidence may be lost, is help¬ 
ful’”). 

2 Moore’s Federal Practice 2526. 

Westinghouse Machinery Co. v. Electric Storage Bat¬ 
tery Co., 170 Fed. 430, 433, approving and adopting 
Hall v. Stout, 4 Del. Ch. R. 269, 274 (“Bills to per¬ 
petuate testimony proceed, not on the ground of im¬ 
minent risk of loss before a pending suit can 
reach a trial, but on the ground that, the party not 
12 “being in a situation to bring his title to a trial, 
his evidence may be lost through lapse of time, a 
risk affecting all evidence, irrespective of any par¬ 
ticular condition of a witness. The right to this re¬ 
lief, therefore, does not depend upon the condition of 
the witness, but upon the situation of the party, and 
his power to bring his rights to an immediate investi¬ 
gation”). 

See Arizona v. California, 292 U S. 341, 347. 

N. Y. & Baltimore Coffee & Polishing Co: v. N. Y. Cof¬ 
fee Polishing Co., 9 Fed. 578. 

Cf. Sioux Land Co. v. Ewing, 165 Wis. 40, 160 N. W. 
1059. 
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V. An Order May Be Made Permitting Service Upon 
I. G. Chemie By Registered Mail. 

Rule 27(a) (2), Rules of Civil Procedure for the Dis- j 
trict Courts of the United States (“the court may ! 
make such order as is just for service by publication j 
or otherwise”). 

2 Moore’s Federal Practice 2529. 

Cf. Mosseller v. United States , 158 F 2d 380. 

* t i 

i 

i 

Conclusion 

In view of the foregoing authorities and the facts shown 
in the petition, it is respectfully submitted that the or- j 
ders prayed for in the petition be granted. j 

David L. Bazelon ! 

Assistant Attorney General | 
Director, Office of Alien Property 

Thomas E. Harris j 

Chief, Litigation Branch 
George B. Seables 
Chief Trial Attorney 
Sidney B. Jacoby ! 

Attorney 
Leon Yudkin 

l 

Attorney 

Office of Alien Property 
Department of Justice 
Washington 25, D. C. 

7 Filed Oct. 13, 1947 | 

I 

Notice of Application for Order on Petition. 

' 

TO: 

_ j 

—John J. Wilson, Esquire 
Whiteford, Hart, Carmody and Wilson 
815 15th Street, N. W. j 

Washington, D. C. j 

! 

2. 

r 

i 
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Interhandel A. G. 

(formerly I. G. Chemie) 

19 Peter Merianstrasse 
Basle 2, Switzerland 

Please take notice that Tom C. Clark, Attorney General, 
as Successor to the Alien Property Custodian, petitioner 
in the above-entitled matter, will apply to the United States 
District Court for the District of Columbia at the Court 
House on D Street between 4th and 5th Streets, N. W., 
Washington, D. C., on the 17th day of November, 1947, at 
10 o’clock in the forenoon for the order described in the 
petition, a copy of which is annexed. 

Geobge B. Searls 
Chief Trial Attorney 
Office of Alien Property 
Department of Justice 
Washington 25, D. C. 

Personally 

Served Copy of the Within on 
John J. Wilson 10-14-47 
W. B. Matthews 

U. S. Marshal in and for the D. of C. 

By K. Maboney 
Deputy U. S. Marshal 

13 Filed Nov. 21, 1947 

Affidavit 


City of Washington 
District of Columbia, ss: 

4 

Thomas E. Harris, being duly sworn, deposes and says: 

I am attorney for Tom C. Clark, Attorney General, as 
successor to the Alien Property Custodian, the petitioner 
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herein. This affidavit is made in support of the applica-i 
tion made on the hearing of this petition on November 17, 
1947, for an order authorizing the service of the petition 
by publication. 

I. G. Chemie is a Swiss corporation with its principal 
place of business in Basle, Switzerland. The information! 
available to the petitioner indicates that I. G. Chemie; 
does no business and has no office, agent, or representative! 
in the District of Columbia for the conduct of its business, 
and that it has no agent in the District of,Columbia au¬ 
thorized to accept service of process in this proceeding. 
John J. Wilson, Esq., who has appeared specially in this 
proceeding on behalf of I. G. Chemie, has confirmed this 
to me. 

_ _ _ i 

Thomas E. Harris, 

| 

Special Assistant to the 
Attorney General 
Attorney for Petitioner, 

Office of Alien Property, 
Department of Justice, 
Washington 25, D. C. 

Subscribed and sworn to before me by Thomas E. Harr 
ris this 20th day of November 1947. 

i 

Mary M. Bepetti, 

Notary Public. 

My commission expires 12-1-49. j 

32 Filed Nov. 24, 1947 

Order 

The object of this petition is the perpetuation of thje 
testimony of Alfred E. Merton by deposition before the 
filing of an expected action by Internationale Gesellschaft 
fur Chemische Unternehmungen A. G., also known as Sq- 
ciete Internationale pour Entreprises Chimiques S. A., 
and as I. G. Chemie, referred to hereinafter as I. G. 
Chemie, against the petitioner for the return of certain 


i 

i 

j 


I 





shares of stock of the General Aniline and Film Corpora¬ 
tion vested by the petitioner’s predecessor, the Alien Prop¬ 
erty Custodian, or for just compensation for said shares. 

The petition having come on to be heard on November 
17,1947, and, it appearing, on hearing counsel for the peti¬ 
tioner and John J. Wilson, Esq., appearing specially on 
behalf of I. G. Chemie, and on reading the affidavit filed 
herein, sworn to by Thomas E Harris on November 20, 
1947, that I. G. Chemie is a foreign corporation not doing 
business in the District of Columbia, and that personal 
service of the petition cannot with due diligence be made 
upon I. G. Chemie, now, therefore, 

It is ordered, pursuant to Rule 27 of the Federal 
33 Rules of Civil Procedure, that the petition be served 
upon I. G. Chemie by publication of this order in 
the Washington Post and the Washington Law Reporter 
once a week for three successive weeks, and that notice of 
the petition shall also be given by mailing to I. G. Chemie, 
via registered air mail, at its last known address, a copy 
of the advertisements, and a copy of the petition, the 
points and authorities, and the affidavit of Thomas E. 
Harris filed herein. 

It is further ordered that I. G. Chemie cause its appear¬ 
ance to be entered herein on or before the foreith day, 
exclusive of Sundays and legal holidays, occurring after 
the time on which the said mailing takes place; otherwise 
the cause will be proceeded with as in case of default. 

Dated: November 24, 1947 

Bolitha J. Laws, Chief Justice , 
District Court of the United States 
for the District of Columbia. 


SXSBXCf Off*! 1 * Of SB SHIES TOR SB DISTRICT Of CG1XMBX4 
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36 Filed Dee. 11, 1947 

Affidavit 

. 

H. J. Dant, being duly sworn, deposes and says that he j 
is the Supervisor, Communications Section, Division of! 
Communications and Records, Department of Justice; that j 
he mailed to the Internationale Gesellschaft fur Chemisette j 
Unternehmungen A. G. (I. G. Chemie) now known as j 
Interhandel A. G., 19 Peter Merianstrasse, Basle 2, Swit- j 
zerland, on December 5, 1947, via registered air mail a ! 
letter, a copy of which is attached hereto, together with ! 
the material listed therein in an envelope duly addressed 
to that firm bearing proper postage, by depositing this | 
envelope with the United States Post Office, Washington, ! 
D. C. | 

H. J. Dant. 

Sworn to and subscribed before me, this 8th day of| 
December, 1947. . j 

Kathryn A. Fulkerson, 
Notary Public. 

37 TEH :LY :AMW 

9-21-1335 

December 5, 1947 

VIA REGISTERED AIR MAIL j 

Internationale Gesellschaft fur Chemische 
Unternehungen A. G. (I. G. Chemie) 
now known as 
Interhandel A. G. 

19 Peter Merianstrasse 
Basle 2, Switzerland 

Dear Sirs: 

Pursuant to the order of Bolitha J. Laws, Chief Justice; 
District Court of the United States for the District of 
Columbia, dated November 24, 1947, in the matter of the 
petition of Tom C. Clark, Attorney General, as Successor 
to the Alien Property Custodian, to perpetuate the testi- 


l 

j 

i 


j 
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J s 

mony of Alfred E. Merton, No. 4157-47, we are sending 
herewith the following material: 

Certified true and correct copies of the Petition of Tom 
C. Clark, Attorney General, for an order authorizing 
the Perpetuation of the Testimony of Alfred E. Mer¬ 
ton before action. 

Points and Authorities in support of the petition to per¬ 
petuate the testimony of Alfred E. Merton. 

Affidavit of Thomas E. Harris sworn to on November 
20, 1947. 

Affidavit of David Schwartz sworn to on November 20, 
1947. 

Order of Bolitha J. Laws, Chief Justice, District Court 
of the United States for the District of Columbia, dated 
November 24, 1947. 

38 Copies of advertisements containing the text of the 

Order of Bolitha J. Laws, Chief Justice, listed 
above, which appeared in the Washington Post on No¬ 
vember 26, 1947, on page 9B and the Washington Law 
Reporter on November 28, 1947, on page 1130. 

Sincerely yours, 

David L. Bazelon, 
Assistant Attorney General 
Director, Office of Alien Property . 

39 Filed Jan. 19, 1948 

Affidavit 

LEON YUDKIN, being duly sworn, deposes and says 
that he is an attorney in the United States Department 
of Justice; that on January 6, 1948, there was returned 
to him by the United States Post Office the attached signed 
return receipt of the registered letter referred to in the 
Affidavit of Mailing signed and sworn to by H. J. Dant 
on December 8, 1947, and filed with the Clerk of this Court 
on December 11, 1947. 


Leon Yudkin. 
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Sworn to and subscribed before me, this 16th day of 1 
January, 1948. 

Mary M. Repetti, 

Notary Public. 

Washington, D. C. 

My commission expires 12-1-49. 

RETURN RECEIPT I 

Received from the Postmaster the Registered or Insured j 
Article, the original number of which appears on the face ! 
of this Card. 

Internationale Industrie- & Handelsbeteiligungen A. G. j 

..j 

Signature or name of Addressee. 

.m. 

Signature of addressee’s Agent. 

Date of delivery: 8 Dez. 1947. j 

40 Filed Mar. 11, 1948 

Memorandum in Opposition to Petition to Perpetuate 
Testimony of Alfred E. Merton 

Rule 27(a) (1) FRCP provides, in part, as follows: 

“(1) Petition. A person who desires to perpetuate 
his own testimony or that of another person regarding! 
any matter that may be cognizable in any court of! 
the United States may file a verified petition in the | 
district court of the United States in the district of | 
the residence of any expected adverse party. * * *”j 

I. G. Chemie,—the “expected adverse party”—a Swiss! 
corporation, domiciled at Basel, Switzerland, concededly 
has no residence in the District of Columbia. 

The Court, therefore, is without jurisdiction to grant! 
the petition. 

The authorities, relied upon by petitioner in Point 11(b) j 
of his memorandum, are not apposite to the instant sit- i 
uation, as hereinafter shown. 


i 
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If petitioner relies upon Bole 27(a),—as he does—he 
most come within its terms, and he cannot reject an on- 
qnalified jorisdictional prereqoisite as being immaterial 
or inapplicable. 

Sobstitnted service of process—poblication and mailing 
—has been osed in this case. It most, therefore, be pointed 
oot that this opposition not only qoestions the jorisdic- 
tion of the conrt over the sobject matter, hot, as well, 
the jnrisdiction of the conrt over the corporate person of 
L Gr. Chemie, attempted to be obtained by poblica- 
41 tion in these circomstances. In other words, the 
privilege to ose sobstitnted service onder Role 27(a) 
is predicated opon the petition being filed at the residence 
of the “expected adverse party.” Where it is not so 
filed, then the citations relied opon by petitioner, claiming 
inapplicability of the “residence” reqoirement in the case 
of an alien onder certain statntes, wonld, if controlling here 
(which is not conceded), by analogy reqoire personal serv¬ 
ice within the District of Colombia. This is also the law 
in relation to the general eqoitable or statntory procedore 
to perpetoate testimony. (See Moore's Federal Practice, 
page 2540, Section 27.13.) 

To repeat: The role (27a) herein involved relaxes the 
reqoirement of personal service, hot makes it imperative 
that the proceeding be at the residence of the “expected 
adverse party,” and conceding, arguendo, the force of 
petitioner’s citations, if “residence” is not essential, then 
personal service is indispensable. 

Petitioner seeks to gain the benefit of every kind of 
relaxation of applicable safegnards. This, it is sobmitted, 
shonld not be permitted. 

Shonld the Conrt feel that the within opposition most 
take the form of a motion onder Role 12(b), this respondent 
reqoests the Conrt to treat this memorandom as soch a 
motion. 

For the reasons stated, the petition to perpetoate the 
testimony of Dr. Merton shonld he denied or dismissed. 
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All proper reservations are hereby made as to the na- | 
ture and extent of the appearance herein of I. G. Chemie i 
through its undersigned attorney in connection with the j 
making of the contentions in this memorandum as to the | 
lack of jurisdiction of the Court over the subject-matter 
and over the corporate person of L G. Chemie; that is to 
say, the appearance herein of I. G. Chemie; through its ! 
undersigned attorney shall not be construed as a submis- ! 
sion to the jurisdiction of the Court. 

I 

Respectfully submitted, 

i 

John J. Wilson, 
Attorney for I. G. Chemie . 

Address: 815 15th Street, N. W., 

Washington, D. C. ! 

43 Filed Mar. 23, 1948. | 

Reply Memorandum in Support of Petition 

The points and Authorities attached to the petition herein! 
show, we believe, that all the requirements of Rule 27(a) j 
have been met, and that the petition, being well grounded,; 1 
should be granted. In respondent Chemie’s memorandum! 
in opposition, it is argued that since Chemie is an alien 
corporation not doing business anywhere in the United! 
States, the petitioner has not complied (and cannot comply) 
with the provision of Rule 27(a)(1) that the petition be 1 
filed in the “district court in the district of the residence fi \ 
of the expected adverse party, Chemie. This memorandum 
will discuss the contentions made by the respondent. 

It is argued on behalf of Chemie that the provision that 
the petition be filed in the district of the residence of the 
expected adverse party is a jurisdictional requirement: 
Jurisdiction of this proceeding, however, rests not on filing 
or service of the petition in the district of the residence of 
Chemie but on the statute which authorizes the expected 
action by Chemie against the petitioner, the Attorney Gen¬ 
eral. The petition to perpetuate the testimony before th6 


i 
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expected action is merely ancillary to that action, and rests 
on the jurisdiction which supports that action. The pro¬ 
vision with respect to filing of the petition is one of venue 
and under well settled principles may not be invoked by 
an alien corporation such as the respondent. 

1. Jurisdiction of the expected action and of this ancillary 
petition rests on Section 9(a) of the Trading with the 
Enemy Act. 

Section 9(a) of the Trading with the Enemy Act 
44 authorizes a suit “by any person not an enemy or 
ally of enemy, for the return of property vested by 
the Alien Property Custodian’’ (now the Attorney Gen¬ 
eral). 50 U. S. C. App. Sec. 9(a). Such a suit, it is further 
provided, is to be brought in the District of Columbia or 
in the district in which the claimant resides, or if a corpo¬ 
ration, in which it has its principal place of business. It is 
admitted that respondent Chemie expects to bring such a 
suit, and since it has no place of business in the United 
States, the suit must be brought in the District Court in 
the District of Columbia. See, e. g., Clark v. Uebersee 
Finanz-Korp, 332 U. S. 480 (preliminary print). 

It is this expected action under Section 9(a) which con¬ 
fers jurisdiction of the instant petition under Rule 27(a) to 
perpetuate testimony before action. The Rule itself merely 
extends an ancillary remedy to the parties to the expected 
action; independent jurisdiction is unnecessary under Rule 
27. Mosseller v. United States, 158 F. 2d 380 (C. C. A. 2 
1946); see 2 Moore*s Federal Practice, p. 2510, sec. 2702. 
Moore points out that a petition under Rule 27(a) is “sup¬ 
ported by the grounds of jurisdiction which will support the 
expected action when it is or may be instituted at some 
future date” (at p. 2512). 

i In Mosseller v. United States, supra, the plaintiff ex¬ 
pected to bring an action against the United States under 
the Suits in Admiralty Act, but being unable immediately to 
file suit, he petitioned the court under Rule 27(a) for an 
order for the taking of a deposition to be used in the ex- 
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pected action The question was wether there was jurisdic- j 
tion to grant the petition despite the fact that the United 
States had not consented to be proceeded against under 
Rule 27(a). The Circuit Court of Appeals for the Second! 
Circuit unanimously upheld the jurisdiction of the district j 
court. In explaining the nature of Rule 27(a) and its 
applicability to the expected action, Judge Clark stated 
(158 F. 2d 380, at 382): 

The rule is important here, because it does afford a 
simple ancillary or auxiliary remedy to which the usual j 
federal jurisdictional and venue requirements do not! 
apply. See complete discussion in 2 Moore’s Federal 
Practice 2506-2508. The proceeding lends itself nat-i ■ 
urally to such treatment, since its purpose is not thej 
determination of substantive rights, but merely thej 
providing of aid for the eventual adjudication of such 
rights in a suit later to be begun. 

45 The Court went to to hold that the failure of the 
United States to consent to the proceedings under 
Rule 27(a) was of no consequence. The failure did not ren-j 
der the proceeding jurisdictionally unsound; consent to the 
expected action against the United States was sufficient to 
confer jurisdiction, for the proceeding under the Rule was! 
merely ancillary to the expected action. The Court held 
that the United States, having consented to, and thereby! 
conferred jurisdiction of, the expected action, was subject! 
to Rule 27 as would be an ordinary litigant. By the same! 
token, in the instant proceeding, the United States has con- 
sented to be sued by Chemie under Section 9(a) of the TradH 
ing with the Enemy Act, and thereby this Court has jurist 
diction over both the expected action under Section 9(a)! 
and the instant, ancillary proceeding under the Rule. 

In attempting to show the absence of jurisdiction, thq 
respondent draws an analogy to the general equitable or! 
statutory procedure to perpetuate testimony. These pro¬ 
cedures, however, are wholly inapposite, for they are 
actions to perpetuate testimony and must, therefore, rest 
upon independent jurisdiction. The action to perpetuate 
testimony (28 U. S. C. Sec. 644) is preserved by paragraph 
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(c) of Rule 27; the Explanatory Note states that paragraph 
(c) refers to the “alternate method” of perpetuating testi¬ 
mony, the equitable action under 28 U. S. C. Sec. 644. 
Actions to perpetuate testimony therefore furnish no anal¬ 
ogy in determining jurisdiction of the instant proceeding 
under Rule 27(a). In the sections of Moore cited by Judge 
Clark, the author, elaborating upon the distinction between 
the bill in equity under 28 U. S. C. Sec. 644 and the proceed¬ 
ing under the Rule, explains that in the equity action 
service of process must be in the formal, usual manner, 
while Rule 27 eliminates the difficulties incident to the main¬ 
tenance of an original bill in equity. Under the Rule, he 
notes, it is sufficient if the petition shows, for instance, that 
there will be jurisdiction over the. expected action as an 
action against the United States, (pp. 2506-2508, 2513). 

The M osseller case demonstrates the sheer unfairness 
of the interpretation of the Rule suggested by the respond¬ 
ent. Under the respondents view, if Chemie were 
46 in need of the relief provided by Rule 27(a), that 
is, if it were (as was Mosseller) for some reason 
temporarily prevented from instituting its suit against the 
United States, it could have the relief provided by Rule 
27(a). Mosseller v. United States so holds. Yet Chemie 
asserts that because it is an alien corporation not doing 
business anywhere in the United States, the same relief 
is to be denied to the United States until the possibly remote 
time 1 at which Chemie files its action against the Attorney 
General. And this assertion is made in the face of the 


i The time in which Chemie may bring its action against the Attorney Gen¬ 
eral runs until the expiration of two years from the date of enactment of Sec¬ 
tion 33 of the Trading with the Enemy Act on August 8, 1946, or until August 
8, 1948, but, in computing the two-year period, there is excluded the period 
during which a claim for return is pending. 50 U. S. C. App. Sec. 33. Chemie 
filed a claim for return on February 1, 1943, and that claim has been pending 
since prior to the enactment of Section 33. There is, therefore, a possibly in¬ 
definite period remaining in which Chemie may institute its action. If the 
claim is a sufficient one, the time continues to run so long as the claim pends. 
If the claim is insufficient (and there is some question as to this point), Chemie 
need only file a sufficient claim. And in any event, actual trial may be indefi¬ 
nitely delayed after the institution of suit, with the continuing danger to the 
interests of the United States that the witness may die. 
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expressed intention of the Rule to ‘‘ prevent a failure or | 
delay of justice” (paragraph 3, Rule 27(a)). 

2. The provision of Rule 27(a) (1 ) that the petition be filed ! 
in the district of the residence of the expected adverse 
party is a venue clause and may not be invoked by an 
alien corporation such as Chemie. 

In our Points and Authorities, paragraph 11(b), we cited 
the authorities which demonstrate that the provision for the | 
filing of the petition in the district of the residence of the 
expected adverse party is a venue clause and may not, j 
therefore, be invoked by an alien corporation such as 
Chemie. j 

Moore has emphasized that the residence provision is one j 
of venue: 

| 

Rule 27(a)(1) presents the only venue requirement 
for the maintenance of the petition, namely, that it be ] 
filed in the district court held in the district of the resi- ! 
dence of any expected adverse party. (2 Moore, supra, | 
p. 2514, Sec. 27.02). j 

I 

• • * # • #.# • # j 

A petition to perpetuate testimony must be filed by j 
the petitioner in the district court of the United States j 
in the district of the residence of any expected adverse | 
party. Rule 27(a), in establishing the venue of a pe- | 
tition to perpetuate testimony, is not inconsistent with j 
Rule 82 which provides that the Federal Rules shall j 
not be construed to extend or limit the venue of actions j 
in the district court. Rule 82 relates only to inde- j 
pendent actions, which are governed by federal j 
statutes while Rule 27(a) deals only with an ancillary j 
or auxiliary proceeding. (Ibid p. 2515, 27.03). 

47 The respondent does not controvert that the re- ! 

sidence provision is one of venue. Nor does he 
question the well established principle that a rule of venue j 
may not be invoked by an alien corporation. In re Hohorst, j 
150 U. S. 653; United Shoe Machinery Co. v. Duplessis In- j 
dependent Shoe Machinery Co., 133 Fed. 930; Sandusky ! 
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Foundry & Machine Co. v. DeLavaud, 251 Fed. 631; 4 Cyc. 
Fed. Pro. 227, sec. 988, 2 Cyc. Fed. Pro. 602, sec. 538. The 
respondent rather asserts that if these cases are applicable, 
they would require that jurisdiction over Chemie be ob¬ 
tained by personal service in the District of Columbia, by 
analogy to the cases cited and to cases involving actions to 
perpetuate testimony, where, of course, jurisdiction rests on 
personal service in the district in which suit is brought. 
The short answer must be that however jurisdiction is ob¬ 
tained in those cases, jurisdiction in this case rests, as we 
have shown above, on the expected action which will be 
an action against the United States. Rule 27 makes no re¬ 
quirement of personal service. To the contrary, the Rule 
explicitly authorizes service by publication or otherwise. 
Insofar as service on Chemie, whether in the District of 
Columbia or elsewhere, would be designed to give it notice 
and opportunity to be heard, it has been more than suffi¬ 
ciently made. The Attorney General has complied with 
the order of this Court, dated November 24, 1947, for 
service on Chemie by publication and registered mail; 
moreover, Chemie has filed its appearance and is in court at 
this time. Insofar as service in the District of Columbia 
would be designed to give this Court jurisdictional power 
to grant the petition, such service is unnecessary under 
the Rule which authorizes service by publication. 

48 The respondent is in effect again urging that pro¬ 
ceedings under the Rule be subject to the same re¬ 
quirements as are actions to perpetuate testimony. We 
have already shown that such actions are wholly different 
from proceedings under the Rule, the major difference 
being that actions require independent grounds of jurisdic¬ 
tion, while petitions under the Rule derive their jurisdic¬ 
tion from the expected action. We are here concerned not 
with the institution of an action, but, in the words of Judge 
Clark in the Mosseller case, with a ‘ ‘ simple ancillary or 
auxiliary remedy.” 


I 

i 
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3. The issues of jurisdiction and venue have already been j 

determined in this Court. 

While we believe that a fresh examination of the issues < 
can result only in their resolution in our favor, we wish to 
point out that these issues have already been decided in this! 
proceeding. Counsel for the respondent was present at! 
the former hearing of this petition before Chief Justice! 
Laws on November 17,1947. Both he and counsel for the i 
petitioner raised and argued the questions of jurisdiction i 
and venue now raised in the respondent’s memorandum, j 
Chief Justice Laws, after consideration, received them in j 
our favor by his order of November 24, 1947, with respect | 
to service by publication. The concluding provision of the j 
Order required Chemie to enter its appearance, else the j 
cause would be proceeded with as in case of default. This | 
order was necessarily grounded on the Chief Justice’s j 
decision that the petition was filed in the proper district j 
and that he had jurisdiction to proceed under the Rule. It j 
is submitted that that determination is entitled to great j 
weight as the law of the case. 

49 Conclusion. 

For the foregoing reasons, it is submitted that the peti- j 
tion to perpetuate the testimony of Alfred E. Merton be j 
granted. 

Respectfully, 

David L. Bazelon, 

Assistant Attorney General, 
Director, Office of Alien Property . 

Thomas E. Harris, 

Chief, Litigation Branch. 

David Schwartz, 

Chief Trial Attorney. 

Sidney B. Jacoby, 

Office of Alien Property, 
Attorney . 
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Excerpts from Hearing 

Department of Justice, 
Washington 25, D. C., 

Attorneys for Petitioner. 

March 23, 1948 

• •••••••• 

51 The above-entitled matter came on for hearing at 
11:30 o ’clock a. m., Tuesday, March 23, 1948, in The 

District Court of the United States for the District of 
Columbia, in the Court House in the City of Washington, 
District of Columbia. 

Before: 

Honorable F. Dickinson Letts, Associate Justice of the 
District Court of the United States for the District of 
Columbia. 

Appearances: 

David Schwartz, Esquire, on behalf of the Attorney 
General; 

John J. Wilson, Esquire, appearing specially. 

52 PROCEEDINGS 

The Deputy Clerk of Court: In re petition of Tom C. 
Clark. 

• •••••••• 

64 The Court: Have you submitted to the jurisdiction 
of the Court by coming here today? 

Mr. Wilson: I say this, if the Court please, we said this 
in the last paragraph of my memorandum in opposition: 

“All proper reservations are hereby made as to 
the nature and extent of the appearance herein of 
L G. Chemie through its undersigned attorney in con¬ 
nection with the making of the contentions in this 
; memorandum as to the lack of jurisdiction of the Court 
over the subject-matter and over the corporate person 
of L G. Chemie; that is to say, the appearance herein 
of L G. Chemie through its undersigned attorney shall 



not be construed as a submission to the jurisdiction of I 
the Courts ~ j 

I do not think the idea of Special and General appearance 
count any more. I find that you can move to dismiss for 
lack of jurisdiction, and you could move to dismiss on the j 
merits as well under the present practice, but I wanted the j 
Court, knowing this is something in connection with the 
discussion that we had in Your Honor’s chambers a week 
or so ago, that I wanted to attack these questions of juris- j 
diction; I think it can be done without qualification. I j 
made such qualification as is consistent with my position | 
here today. j 

• * • • • • • • • ! 

72 Filed Apr. 8, 1948. 

Additional Memorandum of I. 6. Chemie 

j 

At the oral argument last Tuesday, petitioner indicated! 
for the first time that he was relying upon the decision ini 
the Second Circuit of Mosseller v. United States, 158 F. (2d) j 
380. Having a general familiarity with that case, the 
undersigned made a brief reply at that time. It is desired 1 
to answer it more fully in this memorandum. 

It is submitted that the Mosseller case has no application- 
to the instant one. j 

In the Mosseller case, the Government, as the respondent 
to a petition under Rule 27(a) FRCP, made the contention 
that it had not consented to be proceeded against under 
this rule. The court disagreed with this argument, stating 
that the Government had consented to be sued as an ordinary 
litigant under the Suits in Admiralty Act, and that the 
proceeding to perpetuate testimony under Rule 27(a) was 
merely ancillary or auxiliary. j 

No question was involved in the Mosseller case as to the 
prerequisites laid down by the rule, nor as to the ignoring 
of any of such prerequisites. Undoubtedly, the Mosseller 
case was rightly decided, since it would be silly to read a 
“consent” provision into a rule that was designed to l>e 
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ancillary to a proceeding to which governmental consent 
had been given. 

73 Bnt that is not the point in the case at bar. On 
page 382 of 158 F(2d), in the Mosseller case, Jndge 
Clark refers to the fact that the Advisory Committee’s 
note to rule 27 points out that the rule * ‘both preserves 
the remedy (old chancery practice to perpetuate testimony) 
by separate action and also provides a simple method of 
procedure by petition in the district court of the United 
States in the district of the residence of any expected i 
adverse party . ’ 1 (Emphasis supplied). 

Both sides are in agreement that under both the old 
chancery practice and the statute (28 U. S. C. 644), a 
petitioner, seeking to perpetuate testimony, could file his 
petition wherever he chose, but it was essential that per¬ 
sonal service (meaning personal service within the juris¬ 
diction where the petition was filed) should be had upon 
the respondent. And it is just as clear that such a proceed¬ 
ing was merely ancillary or auxiliary to the expected sub¬ 
stantive action. 

Another thing seems equally clear under the older prac¬ 
tice. If the respondent were an alien, upon whom proper 
service could not be effected, the deposition could not be 
taken. See Green v. Compagnia Generate Italiana Di 
Navigation (D. C. N. Y. 1897) 82 F. 490, affirmed (C. C. A. 
1900) 102 F. 650. 

And, while we have found no decisions on the point, it 
seems clear that if the Mosseller case had arisen under 
28 U. S. C. 644, instead of the rule, the decision as to 

consent” would have been the same. 

Now, the rule makes a departure from the foregoing. 
Personal service is no longer a sine qua non, provided the 
petition is filed at the residence of the adverse party. But 
the petitioner says this is not jurisdictional, but a mere 
venue provision. He further argues that jurisdiction of 
the expected action is committed to this Court by Section 
9(a) of the Trading with the Enemy Act. (50 U. S. C. App. 
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Sec. 9(a)), and he has filed his petition in the same court. 
And since the Mosseller case holds that this proceeding 
is ancillary only, petitioner argues, he is in the right court; 

and “residence” is unimportant. 

74 The combination of these contentions to achieve a 
single conclusion is specious reasoning. 

Petitioner has invoked the rule, but asks the Court to 
disregard the “residence” requirement in this instance 
because of the exigency of the situation. But the Court 
has no power or jurisdiction to grant the petition, save by 
virtue of the rule. This is not like the situation involved 
in the patent case cited on page 5 of the Reply Memoran¬ 
dum. In those cases, the federal courts had inherent juris¬ 
diction in relation to the subject-matter and parties, and 
the “residence” requirement simply undertook to define 
the place of suit. Here, however, the Court, as stated 
above, has no inherent jurisdiction to grant this petition, 
and it gets none by virtue of Section 9(a) of the TWE Act! 

If the petitioner seeks relief under the rule, he must be 
prepared to meet the “residence” requirement, or that of 
personal service under 28 U. S. C. 644 or under the theory 
of the patent cases. In other words, if “residence” is 4 
venue provision under the rule, then by virtue of what 
authority is substituted service—publication and mailing- 
adequate? Upon what theory does Section 9(a) of the 
TWE Act make such service sufficient? 

The ancillary character of the proceeding under the rule 
can clearly overcome the “consent” objection interposed 
in the Mosseller case, but it cannot supply the lack of juris¬ 
diction in the instant one. Exclusive jurisdiction here to 
try the expected action satisfies neither the “residence V 
requirement of the rule , nor makes substituted service suf¬ 
ficient in its absence. There is a clear non-sequitur here, 
which does not occur in the Mosseller case. 

The comments of Moore in his treatise on Federal Prac¬ 
tice are not controlling here. He was not dealing with this 
problem, and general language discussing Rule 27 should 
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not be accepted as resolving a point which he was not think¬ 
ing of. In fact, he always assumed that the petition was 
filed at the residence of the “expected adverse party.” 
75 The fact that Chemie has received notice of this 
proceeding and is in court (with appropriate res¬ 
ervations) opposing this petition, is beside the point. The 
principle should be decided entirely without regard to 
this situation. If this were not so then a party, because 
he has actual notice of litigation against him, could never 
assail jurisdiction. 

Service by publication in relation to a proceeding pend¬ 
ing at the residence of a respondent may be an adequate 
safeguard in all cases (compare, McDonald v. Mabee, 
243 U. S. 90), but to dispense with both the “residence” 
requirement and personal service, may in many cases mean 
no likelihood of actual notice to the respondent. The ap¬ 
pointment by the court of a lawyer who is a stranger to 
the case and wholly unfamiliar with the possible subject- 
matters of the contemplated testimony, is no real or prac¬ 
tical safeguard. He may be an excellent cross-examiner, 
but he would not know the background from which to 
frame questions. 

Moreover, as stated in our orginal memorandum, we 
question the jurisdiction of the Court both over subject- 
matter and the corporate person of I. G. Chemie. No 
amount of actual notice can supply the deficiency of juris¬ 
diction over the former. 

It is argued by the petitioner that, under respondent’s 
contention, Rule 27 lacks mutuality, and while petitioner 
may not avail himself of it, Chemie may. This may be 
so, but it is nothing new under either the chancery prac¬ 
tice or the statute, insofar as a non-resident alien is 
concerned. He always had the advantage, and still does 
under the statute, of effecting personal service upon his 
prospective opponent, and yet not being available for sim¬ 
ilar service at the instance of the resident citizen. 

The rule simply does not cover the situation, and there 
are important reasons of lack of judicial power why it 
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cannot and should not be warped into a shape that it j 
does not have in order to accommodate the problem which I 
confronts petitioner. The cure lies in amendment | 
76 of the rule;—not in its distortion. How to amend? 

The answer is the same as to the question: How 
to amend 28 U. S. C. 644? One way would be to deny 
unilateral relief where mutuality does not exist. Certainly | 
the “residence 77 requirement should not be abrogated un- I 
less personal service could be assured. 

There was no actual controversy before Chief Justice 
Laws. The transcript which the undersigned handed to 
the Court last Tuesday demonstrates this proposition, j 
Moreover, Judge Laws indicated doubt about petitioner 7 s ! 
rights, but stated, in effect, that if he wanted the order, 
it would be given him since he assumed all the risks. 

The Court will recall how this matter was presented j 
in Chambers, and why the undersigned felt it necessary 
to make full opposition. Last Tuesday was the first time I 
any judge of this Court has heard the matter argued j 
as a fully controverted issue. 

In any event, it should be added, in conclusion, as the 
Court stated from the Bench last, Tuesday, that there is j 
no such thing as the “law-of-the-case 77 doctrine in the j 
District of Columbia, and the judge hearing any phase | 
of a case has full responsibility for making a decision j 
at that stage upon an issue properly presented, regard- j 
less of the decision of another judge at an earlier stage j 
upon the same point. See Marks v. Frigidaire Sales Cor - i 
poration , 60 App. D. C. 359, 54 F (2d) 974. 

The same reservations are made by I. G. Chemie re-j 
garding the filing of this memorandum as were stated ini 
the last paragraph of its original memorandum. 

Respectfully submitted, 

John J. Wilson, 
Attorney for I. G. Chemie. j 
Address: 815 15th St., N. W. j 
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. 77 Filed Apr. 21, 1948 

Order 

This petition pursuant to Rule 27 of the Federal Rules 
of Civil Procedure having come on to be heard on March 
23, 1948, and, on hearing counsel for the petitioner in 
support of the petition and John J. Wilson, Esq., on 
behalf of I. G. Chemie in opposition, and 

It appearing that the petitioner expects that an action 
under Section 9(a) of the Trading with the Enemy Act, 
as amended, will be brought against him by Interhandel, 
A. G., formerly known as the Internationale Gesellschaft 
fur Chemische Unternehmungen A. G. (I. G. Chemie), re¬ 
ferred to herein as I. G. Chemie, in the United States Dis¬ 
trict Court for the District of Columbia, and that the pe¬ 
titioner is unable to cause the action to be brought or 
to bring any action to determine the issues involved in 
the expected action; and that the institution of the ex¬ 
pected action and the trial of the case may be delayed, and 

It appearing that the testimony of Alfred E. Merton 
which petitioner expects to elicit will be pertinent to the 
expected action; and that the witness is of advanced age 
and that perpetuation of his testimony may prevent a 
failure or delay of justice, and 
78 It appearing that the petitioner has complied with 
the provisions of the order of this court dated 
November 24, 1947, and 

It appearing that this court has jurisdiction over the 
petition, now, therefore, 

IT IS ORDERED, that the petitioner is granted leave 
to take the deposition of Alfred E. Merton upon oral 
examination upon the following subject matter: 

All matters relating to the foundation and activities of 
Ed. Greutert et Cie. and I. G. Chemie; to the ownership 
or control, direct or indirect, of American I. G. Chemical 
Corp., L G. Chemie and Ed. Greutert et Cie.; and to per¬ 
sons, firms, and companies connected with the activities 
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of or interested in said companies, including the relations 
of said persons, firms and companies, and American L G. j 
Chemical Corp., Ed. Greutert et de. and L G. Chemie j 
among themselves and with I. G. Farben and persons 
connected with I. G. Farben. 

It is further ordered, that the petitioner shall serve 
notice of the time and place of such examination upon, 
the said attorney for I. G. Chemie in the manner pre-! 
scribed in Rule 30(a) of the Federal Rules of Civil Pro¬ 
cedure. ! 

Dated: 

F. Dickenson Letts, 

Seen Justice . 

Jn. J. Wilson, 

Atty. for 7. G. Chemie. 

Appearing specially. 


79 Filed May 7, 1948 


Notice of Appeal 

I 

Notice is hereby given this 7th day of May, 1948, that 
the respondent, Societe Internationale pour Entreprises 
Chimiques S. A., also sometimes known as Internationale 
Gesellschaft fur Chemiische* Untemehmungen A. G., and 
I. G. Chemie (whose corporate name has been changed 
to Societe Internationale pour Participations Industrielles 
et Commerciales S. A. and Internationale Industrie- & 
Handelsbeteiligungen A. G.) hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 21st day oi 
April, 1948, in favor of Tom C. Clark, Attorney General 
as Successor to the Alien Property Custodian, petitioned, 
against said respondent. 

John J. Wilson, 
Attorney for Respondent . 

Address: 815 15th Street, N. W. 


• • • • * 


# * * 
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80 Filed May 7, 1948 

Motion for Leave to Deposit Cash in Lien of Bond on Appeal 

Comes now the respondent-appellant, by its undersigned 
attorney, and without waiving its contention that the Court 
lacks jurisdiction to grant the relief from which it is ap¬ 
pealing, moves this Honorable Court for leave to deposit 
two hundred, fifty dollars ($250.00) cash, with the Clerk 
of the Court, in lieu of a cost bond on appeal, the com¬ 
pliance with the requirement of rule 73c of the Federal 
Buies of Civil Procedure. 

John J. Wilson, 
Attorney for 1. G. Chemie 
Respondent-Appellant. 


81 Filed May 7, 1943 

Order Granting Leave to Deposit Cash in Lieu of Bond on 

Appeal 

Upon consideration of the motion of I. G. Chemie, re¬ 
spondent-appellant, for leave to deposit cash in lieu of 
cost bond on appeal, in compliance with rule 73c of the 
Federal Buies of Civil Procedure, it is, by the Court, 
this 7th day of May, 1948, 

OBDEBED, that respondent-appellant I. G. Chemie, be 
and it is hereby granted leave to deposit the sum of two 
hundred, fifty dollars ($250.00) cash with the Clerk of the 
Court in lieu of a cost bond, in compliance with rule 73c 
of the Federal Buies of Civil Procedure. 

FUBTHEB OBDEBED, that said sum of two hundred, 
fifty dollars ($250.00) shall be applied by the Clerk to 
make good all taxable costs and charges that the appellee 
may be put to or allowed if the appeal is dismissed or 
the judgment affirmed, or such costs as the appellate court 
may award if the judgment is modified. 

F. Dickenson Letts, 

Justice. 

• ••••• ••• 
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82 Clerk’s Memorandum: 

i 

—- - i 

Deposit of $250.00 by John J. Wilson, Attorney, with 
Clerk of Court on May 10, 1948, in lieu of bond on appeal. 

• • * * • # • * «j' 
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Gesellschaft fur Chemische Untemehmungen A. G. (known as 
*L G. Chemie”), a Swiss corporation, and General Aniline & 
Film Corporation, a Delaware corporation (App. 34).* 

Facts 

On October 13, 1947, appellee filed a verified petition in the 
United States District Court for the District of Columbia for 
an order permitting him to perpetuate the testimony of Alfred 
E. Merton in accordance with the provisions of Rule 27 (a) 
of the Federal Rules of Civil Procedure (App. 2). In his peti¬ 
tion, and in an affidavit duly executed by Thomas E. Harris 
and filed on November 21,1947 (App. 12), it was shown that: 

(a) Appellee anticipated a suit by I. G. Chemie under Sec¬ 
tion 9 (a) of the Trading with the Enemy Act (40 Stat. 411, 
50 U. S. C. A., App. Sec. 1 et seq .) based upon a claim that cer¬ 
tain shares of General Aniline & Film Corporation, of a value 
in excess of $50,000,000, were wrongfully vested by the Alien 
Property Custodian; 

(b) John J. Wilson, Esq., representing I. G. Chemie, had 
filed a claim with the Office of Alien Property Custodian for 
the return of said shares of stock and had informed the appellee 
that he intended to institute an action on behalf of I. G. Chemie 
in the District of Columbia to obtain said shares of stock, but 
appellee was unable to bring or cause to be brought any action 
to determine the controversy at that time; 

(c) Alfred E. Merton was closely acquainted with the offi¬ 
cers, directors, and personnel of I. G. Chemie and General 
Aniline & Film Corporation and other related corporations, 
and hence had knowledge of the affairs of said corporations 
which would be indispensable to the appellee in the litigation 
of said expected suit; 

(d) The testimony of Alfred E. Merton was essential in view 
of the unavailability of other oral or documentary evidence, 
but Alfred E. Merton’s age, 69*4 years, rendered it exceedingly 
likely that by the time the anticipated action was brought, 
appellee would be unable to adduce testimony by Alfred E. 
Merton:- 


References are to the Joint Appendix annexed to Appellant's Brief. 
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Hence there can be no dispute that the District Court for the 
District of Columbia, the court below, had jurisdiction to enter¬ 
tain the petition filed by appellee. 

The ancillary character of a proceeding under Rule 27 (a) 
and the lack of necessity for independent grounds of jurisdic¬ 
tion in such a proceeding are clearly stated in 2 Moore, Federal 
Practice, (4th Ed., 1938), pp. 2510-11: 

The proceeding by petition to perpetuate testimony is 
novel in the federal courts in that it is auxiliary or am- 
ciliary to an action which has not yet been instituted, 
while the usual ancillary or auxiliary proceeding is sub¬ 
sequent in time to an action which is or has been pend¬ 
ing. Similar ancillary or auxiliary proceedings to per¬ 
petuate testimony have been in operation in a number 
of the states for many years. Like other ancillary or 
auxiliary proceedings a petition to perpetuate testimony 
does not need independent grounds of federal jurisdic¬ 
tion to support it. Other ancillary or auxiliary proceed¬ 
ings are supported by the jurisdiction which supported 
the main action, which is or has been pending. And a 
petition to perpetuate testimony is supported by the 
grounds of jurisdiction which will support the expected 
action when it is or may be instituted at some future 
date. [Emphasis added.] 4 

• 

The principle that jurisdiction over the anticipated action 
confers jurisdiction over a petition under Rule 27 (a) ancillary 
to that action was unequivocally recognized by the Circuit 
Court of Appeals for the Second Circuit in Mosseller v. United 
States, 158 F. 2d 380 (C. C. A. 2,1946), a case which, although 
relied upon by the Government below, was not discussed in 
appellant's brief. In that case the petitioner filed a petition 
under Rule 27 (a) to perpetuate testimony, alleging that die 
intended to bring suit against the United States under the 


* See the “Note to the Supreme Court” following Buie 27 of the Draft of 
April 1937 submitted by the Advisory Committee on Rules for Civil Pro¬ 
cedure: 

The Committee is of the belief that the proceeding authorized by 
this rule (Rule 27) is not * * * a new action and no independent 
grounds of jurisdiction are required. 





Suits in Admiralty Act (46 U. S. C. A., Secs. 741-752) , but was 
prevented from so doing until she had filed a claim against 
'die United States and until either the claim had been admin- 
istratively disallowed or sixty days had elapsed from the date 
of its filing; and that it was probable that an important witness 
in the action would die prior to the time suit could be brought. 
The United States contended that its consent was required be¬ 
fore the proceeding under Rule 27 (a) could be brought against 
it as an expected adverse party. The Circuit Court of Appeals 
affirmed the granting of the petition, holding that, by enact¬ 
ment of the Suits in Admiralty Act, Congress had consented to 
the anticipated suit and had thereby submitted the United 
States to all proceedings under the Federal Rules of Civil Pro¬ 
cedure relative to such a suit. In view of the “ancillary char¬ 
acter” of the proceeding under Rule 27 (a) the consent of 
the United States to the main suit was necessarily also a con¬ 
sent to the proceeding. Speaking of Rule 27 (a) the court said 
(158 F. 2d at 382): 

The rule is important here, because it does afford a 
simple ancillary or auxiliary remedy to which the usual 
Federal jurisdictional and venue requirements do not 
apply. See complete discussion in 2 Moore Federal 
Practice, 2506-2508. The proceeding lends itself nat¬ 
urally to such treatment, since its purpose is not the 
determination of substantive rights, but merely the pro¬ 
viding of aid for the eventual adjudication of such rights 
in a suit later to be begun. [Emphasis added.] 

Similarly, in the instant case, since both parties to the main 
action would be within the jurisdiction of the District Court 
for the District of Columbia (I. G. Chemie, by virtue of its 
bringing the suit under Section 9 (a) of the Trading with the 
Enemy Act; the Attorney General, by virtue of the .consent of 
Ike United States to be sued under Section 9 (a)), consent to 
jurisdiction over a Rule 27 (a) proceeding in aid of that main 
action must be assumed. The District Court, therefore, had full 
jurisdiction to entertain appellee's petition. 
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II 

The petition was properly filed in the District Court for the 
District of Columbia, and was served upon appellant in full 
compliance with Rule 27 (a) j 

I 

A. Appellant may not object to the petition on the ground that it was not 
filed in the district of appellant's residence 

J 

By its very nature, Rule 27 (a) presupposes proper jurisdic¬ 
tion over a petition so long as jurisdiction over the anticipated 
action is established. Consequently, the residence provision 
of the rule cannot be regarded as an added jurisdictional re¬ 
quirement, but is merely a direction as to the proper venue 
for the filing of the petition. See 2 Moore, Federal Practice 
(4th Ed., 1938) pp. 2514-2516. Like the similar provisions of 
former Judicial Code, Section 51, 28 U. S. C. Sec. 112, it desig¬ 
nates the federal district court which can most conveniently-*— 
from the point of view of both the court and the adverse 
party—entertain a petition. This is a matter of venue, and 
only a matter of venue. See Neirbo Co. et al. v. Bethlehem 
Shipbuilding Corp., Ltd., 308 U. S. 165 at 167, 168: 

The jurisdiction of the federal courts—their power to 
adjudicate—is a grant of authority to them by Congress 
and thus beyond the scope of litigants to confer. But 
the locality of a law suit—the place where judicial au¬ 
thority may be exercised—though defined by legislation 
relates to the convenience of litigants and as such is 
• subject to their disposition. This basic difference be¬ 
tween the court’s power and the litigant’s convenience 
is historic in the federal courts. 

See also Industrial Addition Association v. Commissioner of In¬ 
ternal Revenue, 323 U. S. 310, 313; Employers' Mutual Lia¬ 
bility Insurance Co. of Wisconsin v. Andrews, 39 F. Supp. 605, 
607 (M. D. Ala., 1941); Arundel Corp. v. United States, 57: F. 
Supp. 808, 810 (E. D. N. Y., 1944). And since the residence 
requirement is a venue provision, it may not be invoked by 
an alien corporation not doing business in the United States, 
and thus not “resident” in the United States. 
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The wording of Rule 27 (a) is similar to that of former Sec¬ 
tion 51 of the Judicial Code which provided that suit could not 
be brought against any person except in the district of which he 
was an inhabitant. The courts interpreted that requirement 
as applicable only where the party whose habitation was deter¬ 
minative of venue was an inhabitant of some district within 
the United States, and held that nonresident aliens could not 
invoke the venue requirement of Section 51. 5 In Re Hohorst 
150 U. S. 653; Wind River Lumber Co. v. Frankjurt M. A. & 
P. G. Inc. Co., 196 Fed. 340 (C. C. A. 9,1912); Sandusky Foun¬ 
dry & Machine Co. v. DeLavaud, 251 Fed. 631 (N. D. Ohio, 
1918); 2 Cyc. Fed. Pro. 602, Sec. 538. See also United Shoe 
Machine Co. v. Duplessis Independent Shoe Machinery Co., 
133 Fed. 930 (C. C. D. Mass. 1904); Barrow Steamship Co. v. 
Kane, 170 U. S. 100. The rationale of these decisions—that an 
opposite result would render impossible the assertion of rights 
against a nonresident alien despite the existence of adequate 
grounds of federal jurisdicton, and despite the fact that the 
nonresident alien would be able to bring suit against a resident 
in the identical situation—is equally applicable to petitions 
filed under Rule 27 (a). 

The appellant has attempted to distinguish the Hohorst line 
of decisions on the ground that “Section 51 of the Judicial Code 
(28 U. S. C. Section 112) was intended to restrict pre-existing 
jurisdiction,” whereas “Rule 27 (a), on the other hand, extends 
the jurisdiction of the district courts to include a proceeding 
not previously possible” (Appellant’s Br., p. 5, 6). Such a dis¬ 
tinction is clearly unsound. The application of the principle 
declared in the Hohorst case is not to the whole of Rule 27 (a), 
but only to the residence provision of the Rule. Both Section 
51 and the residence provision of Rule 27 (a) were intended to 
fix parallel restrictive venue requirements. In both instances, 
it is evident that these requirements were not intended to place 
nonresident aliens in a position superior to that of resident 
citizens of the United States. Neither Section 51 nor the resi¬ 
dence provision of Rule 27 (a) could be said to restrict or extend 

* Section 1391 of the new Judicial Code, effective September 1, 1948, baa 
expressly embodied in statutory form the doctrine of the Hohorst line of 
decisions. Section 1391 (d) provides: “An alien may be sued in any district.” 
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jurisdiction, since neither is at all concerned with jurisdiction. 
In each case, jurisdiction over the action or proceeding is found 
in another source. In the Hohorst case, jurisdiction arose under 
the patent laws; in a proceeding under Rule 27 (a), jurisdic¬ 
tion is, by the terms of the Rule, based on the existence of juris¬ 
diction over the anticipated action. 

Indeed, such differences as exist between Section 51 and 
Rule 27 (a) merely emphasize the appropriateness of apply¬ 
ing the principles of the Hohorst case to the venue requirement 
of Rule 27 (a). A major purpose of the drafters of Rule 27 
(a) was to liberalize the usual venue requirements in order to 
facilitate the perpetuation of testimony. See 2 Moore, Federal 
Practice (4th Ed., 1938), pp. 2507-8. This is clearly shown in 
the case where there are a number of expected adverse parties 
resident in different districts. Under the Rule, the petition 
may be filed in the district of residence of “any expected adverse 
party” [emphasis added], and hence in a district in which some 
of the expected adverse parties are not resident. A like result 
would not have been possible under the more restrictive pro¬ 
vision of Section 51 involved in the Hohorst case, unless the case 
came within the narrow scope of Section 52. Cf. Camp v. 
Gress, 250 U. S. 308. The drafters of the Rule thus adopted a 
more liberal venue provision than that of Section 51 in order 
to facilitate perpetuation of testimony. Respondent, on the 
other hand, would have this Court construe the Rule more 
strictly than Section 51 so as to defeat the perpetuation of 
testimony. We can perceive no basis for such a contention. 

B. Service by publication and registered mail satisfied the requirements of 

the Rule as to notice and service 

i 

Notice of the petition was served (a) personally on the attor¬ 
ney representing appellant on the subject matter involved, who 
had announced his intention of bringing the anticipated action 
on appellants behalf, (b) by registered mail addressed to the 
appellant at its home office (with proof of receipt), and (c) by 
publication. Such service, having been authorized by the court 
below upon a finding that personal service could not with due 
diligence be made on appellant, was in exact conformity with 
the provisions of Rule 27 (a) (2) as to notice and service. | 

i 

| 

i 

I 

i 
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Appellant insists, however, that “if the petition is not filed in 
the district of residence of at least one expected adverse party,, 
no service by publication is valid” (Appellant’s Br., p. 9). But 
the venue requirement in subparagraph (1) and the notice and 
service provisions in subparagraph (2) have no such interrela¬ 
tionship as appellant’s argument presupposes. Substituted 
service is authorized by subparagraph (2) upon the one condi¬ 
tion, and only the one condition, that personal service cannot 
with due diligence be made. Appellant would seek to imply a 
second condition, namely, that at least one expected adverse 
party be resident within the district—even though such resi¬ 
dence is not required by subparagraph (1) in the case of a 
nonresident alien. Plainly, such a construction is wholly un¬ 
supported by the text of the Rule; if the petition is otherwise 
properly filed—and we have shown that it was here—the pro¬ 
visions of subparagraph (2) as to notice and service 
unequivocally permit substituted service upon a showing that 
personal service cannot with due diligence be made. 

G The nature and purpose of a proceeding under Rule 27 (a) require that 
the venue and service provisions of the Rule should be so construed as 
to facilitate and not defeat the use of that proceeding 

Appellant’s argument seems to rest on the contention that 
•service by publication and registered mail is beset with serious 
dangers and that those dangers can be mitigated only by re¬ 
quiring that at least one of the expected adverse parties be a 
resident of the district in which the publication is made.® In 
order to avoid the asserted evils of substituted service without 
this mitigating factor, appellant insists, either subsection (2) 
of the Rule must be applied contrary to its express terms, or 
else the venue requirement of subsection (1) must be applied 
contrary to the long-established judicial construction of like 

* As the appellant itself admits, this requirement affords “small protection” 
in the case where there are a number of adverse parties resident in different 
districts (Appellant’s Br., p. 7). It should be evident that the real means 
chosen by the drafters of the Rule to protect against the possible dangers of 
service by publication were not the adoption of a more restrictive venue 
requirement than that applied under Section 51, but the specific safeguards 
of subparagraph (2) of the Rule itself, including the provisions for appoint¬ 
ment of counsel for adverse parties and for cross-examination of the de¬ 
ponent by the court. 




i »a*H 


■iffl * ug 


ifiTl 


13 ii 



l«r?7T?rii 

PmT! n 




\uWi 






7f 

| at •/ 





ItifwiMnliTTiyilMf 


i^:»fSt7!il 






1 itKjf:>U iffl 

* 

■ ^ll 





* .«'*» »* ,-*• 

•^i^r'CTc -KfY<‘ 




• . 


*-iv. 


also of the fact that no rights are finally determined by such 
a proceeding, there is every reason to give the requirements of 
venue and of notice and service contained in the Rule a liberal 
construction which will facilitate its use. 

These considerations are particularly applicable to the pres¬ 
ent case. Normally, a nonresident alien cannot suffer any 
legally recognized inconvenience by the choice of one district 
rather than another in which to file the petition under Rule 
27 (a), for a nonresident has no closer legal relationship to any 
particular district than to any other. In the present case, how¬ 
ever, every consideration of convenience to the appellant 
dictates the choice of the District of Columbia as the district in 
which to file the petition, for it is the only district in which 
the anticipated suit can possibly be brought. Moreover, the 
appellant has received actual notice of the proceeding and has 
been represented throughout by the attorney who will pre- 

v 

sumably be charged with bringing the anticipated suit. Hence, 
the order below permitting the deposition to be taken sub¬ 
jected the appellant to no inconvenience and no danger except 
those which may result from the preservation of evidence 
adverse to a party's position in the anticipated suit. 

On the other hand, to refuse to permit the perpetuation of 
the testimony here sought would result in much more than mere 
inconvenience. It would mean, that the appellant, a non¬ 
resident, although entitled like any resident to utilize the 
United States courts for relief, would enjoy a unique immunity 
from being required to participate in the means established by 
the federal rules for making all relevant evidence available to 
the court. Moreover, the immunity would be a one-sided one; 
the appellant could avail itself of Rule 27 to perpetuate the 
testimony of any witness which it believed favorable to its posi¬ 
tion, and at the same time prevent the perpetuation by the 
United States of testimony of any witness believed to be adverse 
to the appellant's position. Finally, a denial of the right to 
perpetuate testimony would create a grave risk that there 
would be a substantial failure of justice in the anticipated suit, 
when brought, by reason of the loss of vital evidence which it 
was the purpose of Rule 27 to allow to be perpetuated. Even 
if the terms of the Rule were far less clear than they are, we 




construction ot tne Kule wmcn would permit tne perpetuation 
of testimony in the circumstances of the present case.' But 
since the Rule is unambiguous, we perceive no possible warrant 
for the argument that it should be applied contrary to its express 
terms and to settled principles of construction so as to deny to 
the court below the power to prevent a possible failure of 
justice. ' • • is. 

CONCLUSION 
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ner provided in Rule 4 (d) for service of summons; but if such 
service cannot with due diligence be made upon any expected 
adverse party named in the petition, the court may make such 
order as is just for service by publication or otherwise, and shall 
appoint, for persons not served in the manner provided in Rule 
4 (d), an attorney who shall represent them, and, in case theyi 
are not otherwise represented, shall cross-examine the depo-| 
nent. If any expected adverse party is a minor or incompetent 
the provisions of Rule 17 (c) apply. -! 

(3) Order and examination .—If the court is satisfied that 
the perpetuation of the testimony may prevent a failure or| 
delay of justice, it shall make an order designating or describe 
ing the persons whose depositions may be taken and specifying 
the subject matter of the examination and whether the deposit 
tions shall be taken upon oral examination or written interrog¬ 
atories. The depositions may then be taken in accordance 
with these rules. For the purpose of applying these rules to dept 
ositions for perpetuating testimony, each reference therein to 
the court in which the action is pending shall be deemed to refer 
to the court in which the petition for such deposition was 
filed. 

(4) Use of deposition .—If a deposition to perpetuate testi¬ 

mony is taken under these rules or if, although not so taken, 
it would be admissible in evidence in the courts of the state ip 
which it is taken, it may be used in any action involving the 
same subject matter subsequently brought in a district court 
of the United States, in accordance with the provisions of Rule 
26(d). j 








